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State Child Health; Inplenenting Regulations for the State
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AGENCY: Health Care Financing Adm nistration (HCFA), HHS.

ACTI ON: Final rule.

SUMVARY: Section 4901 of the Bal anced Budget Act of 1997 (BBA)
anended the Social Security Act (the Act) by adding a newtitle
XXI, the State Children’s Health I nsurance Program (SCHI P).

Title XXI provides funds to States to enable themto initiate and
expand the provision of child health assistance to uninsured,

| ow-i ncome children in an effective and efficient manner. To be
eligible for funds under this program States nmust submt a State
pl an, which nust be approved by the Secretary.

This final rule inplenents provisions related to SCH P
including State plan requirenments and plan adm nistration,
coverage and benefits, eligibility and enrollnent, enrollee
financial responsibility, strategic planning, substitution of
coverage, programintegrity, certain allowabl e waivers, and
applicant and enrollee protections. This final rule also
i npl enents the provisions of sections 4911 and 4912 of the BBA

whi ch anmended title XIX of the Act to expand State options for



HCFA- 2006- F 2

coverage of children under the Medicaid program |In addition,
this final rule makes technical corrections to subparts B, and F
of part 457.

EFFECTI VE DATE: This final rule is effective 90 days after date
of publication in the Federal Register. To the extent contract
changes are necessary, however, States will not be found out of
conpliance until the next contract cycle. By contract cycle, we
nmean the earlier of the date of the original period of the

exi sting contract, or the date of any nodification or extension
of the contract (whether or not contenplated within the scope of
the contract).

FOR FURTHER | NFORMATI ON CONTACT:

Regi na Fl etcher for general information, (410)786-3293;

Di ona Kristian for subpart A State plan, (410)786-3283;

Judy Rhoades for subpart C, Eligibility, (410)786-4462;

Regi na Fl etcher for subpart D, Benefits, (410)786-5916;

Nancy Fasciano for subpart E, Cost sharing, (410)786-4578;
Kat hl een Farrell for subpart G Strategic planning, (410) 786-
1236;

Terese Klitenic for subpart H, Substitution of coverage,

(410) 786- 5942;

Maurice Gagnon for subpart |, Programintegrity (410)786-60619;

Cindy Shirk for subpart J, Allowable waivers, (410)786-1304;
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Christina Mylan for subpart K, Applicant and enroll ee
protections (410)786-6102;

Judy Rhoades for Expanded coverage of children under Medicaid and
Medi cai d coordi nation, (410)786-4462;

Christine Hi nds for Medicaid disproportionate share hospital
expendi tures, (410)786-4578; and

Joan Mahanes for the Vaccines for Children program

(410) 786- 4583.

SUPPLEMENTARY | NFORVATI ON:

Copi es: To order copies of the Federal Register containing
this docunent, send your request to: New Orders, Superintendent
of Docunents, P.QO Box 371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested and encl ose a check or
noney order payable to the Superintendent of Docunents, or
encl ose your Visa or Master Card nunmber and expiration date.
Credit card orders can also be placed by calling the order desk
at (202) 512-1800 or by faxing to (202) 512-2250. The cost for
each copy is $9. As an alternative, you can view and phot ocopy
the Federal Register docunment at nost |ibraries designated as
Federal Depository Libraries and at many ot her public and
academic libraries throughout the country that receive the
Federal Register.

Thi s Federal Register docunent is also available fromthe
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Federal Regi ster online database through GPO Access, a service of
the U.S. Governnent Printing Ofice. Free public access is
avai l able on a Wde Area Information Server (WAI'S) through the
Internet and via asynchronous dial-in. Internet users can access
t he dat abase by using the Wrld Wde Wb; the Superintendent of
Docunents home page address is
http://ww. access. gpo. gov/ nara__docs/, by using |local WAIS client
software, or by telnet to swais.access.gpo.gov, then |login as
guest (no password required). D al-in users should use
comuni cations software and nodemto call 202-512-1661; type
swai s, then login as guest (no password required).
l. Backgr ound

Section 490l of the BBA, Public Law 105-33, as anmended by
Public Law 105-100, added title XXI to the Act. Title XX
authorizes the SCHI P programto assist State efforts to initiate
and expand the provision of child health assistance to uninsured,
| ow-i ncome children. Under title XXI, States nay provide child
heal t h assistance primarily for obtaining health benefits
coverage through (1) a separate child health programthat neets
the requirenents specified under section 2103 of the Act; (2)
expanding eligibility for benefits under the State’s Medicaid
plan under title XIX of the Act; or (3) a conbination of the two
approaches. To be eligible for funds under this program States

must submt a State child health plan (State plan), which nust be
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approved by the Secretary.

The State Children’s Health Insurance Programis jointly
financed by the Federal and State governnents and is adm ni stered
by the States. Wthin broad Federal guidelines, each State
determines the design of its program eligibility groups, benefit
packages, paynent |evels for coverage, and adm nistrative and
operating procedures. SCH P provides a capped anmnount of funds to
States on a matching basis for Federal fiscal years (FY) 1998
t hrough 2007. At the Federal |evel, SCH P is adm nistered by the
Depart nent of Health and Human Services, through the Center for
Medi caid and State Qperations (CMSO of the Health Care Financing
Adm ni stration (HCFA). Federal paynents under title XXI to
States are based on State expenditures under approved plans
effective on or after Cctober 1, 1997.

This final rule inplenents the follow ng sections of title
XXl of the Act:

e Section 2101 of the Act, which sets forth the purpose of
title XXI, the requirenents of a State plan, State entitlenment to
title XXI funds, and the effective date of the program

e Section 2102 of the Act, which sets forth the genera
contents of a State plan, including eligibility standards and
nmet hodol ogi es, coordi nation, and outreach.

e Section 2103 of the Act, which contains coverage

requi renents for children’ s health insurance.
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e The follow ng parts of section 2105 of the Act:
2105(c)(2)(B), which relates to cost-effective conmmunity based
heal th delivery systens; 2105(c)(3), which relates to waivers for
purchase of famly coverage; 2105(c)(5), which relates to offsets
for cost-sharing receipts, and 2105(c)(7) which relates to
limtati ons on paynent for abortion.

e Section 2106 of the Act, which describes the process for
subm ssi on and approval of State child health plans and pl an
amendnment s.

e Section 2107 of the Act, which sets forth requirenents
relating to strategi c objectives, perfornmance goals and program
adm ni strati on.

e Section 2108 of the Act, which requires States to submt
annual reports and eval uations of the effectiveness of the
State’s title XXI plan.

* Section 2109 of the Act, which sets forth the relation of
title XXI to other |aws.

e Section 2110 of the Act, which sets forth title XXl
definitions.

This final rule also inplenments the provisions of sections
4911 and 4912 of the BBA, that anended title XIX of the Act to
provi de expanded coverage to children under the Medicaid program
Specifically, section 4911 of the BBA set forth provisions for

use of State child health assi stance funds for enhanced Medicaid
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mat ch for expanded eligibility under Medicaid to provide nedica
assi stance to optional targeted |lowincone children. Section
4912 of the BBA added a new section 1920A to the Act creating a
new option to provide presunptive eligibility for children. Both
title XXI and title XIX statutory provisions are discussed in
detail in section Il. of this preanble.

This final rule also inplenments section 704 of the Bal anced
Budget Refinenent Act of 1999 (BBRA, Public Law 106-113), enacted
on Novenber 29, 1999, which requires the Secretary to refer to
the title XXI programas the “State Children’s Health I nsurance
Progrant or “SCH P’ in any publication or other officia
communi cati on

We note that on May 24, 2000, HCFA published in the Federa
Regi ster a final rule (HCFA 2114-F) concerning financial program
all otnents and paynents to States under SCH P at (65 FR 33616).
In that rule, we inplenented section 2104 and portions of section
2105 of the Act, which relate to allotnents and paynents to
States under title XXI. For a detailed discussion of title XXl
and related title Xl X financial provisions, including the
al | ot nent process, the paynent process, financial reporting
requi renents and the grant award process, refer to the May 24,
2000 final rule (65 FR 33616). Please note that, to elimnate
duplication and provide clarity, this final rule al so anmends

sel ected sections of the financial rule within Subpart B.
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I1. Provisions of the Proposed Rul e and Di scussion of Public

Comment s
A Overvi ew
1. Summary of proposed provisions and significant revisions in

this final rule.

On Novenber 8, 1999, we published a proposed rule that set
forth the programmatic provisions of the State Children’s Health
I nsurance Program (64 FR 60882). The provisions of the proposed
regul ati on were |largely based on previously rel eased gui dance,
and therefore represented policies that had been in operation for
sonme time. In the proposed rule, we identified a nunber of areas
in which we el aborated on previous gui dance or proposed new
pol i cies.

W received 109 tinely comments on the proposed rule.
Interested parties that conmented included States, advocacy
organi zations, individuals, and provider organizations. The
comments received varied widely and were often very detailed. W
recei ved a significant nunber of comments on the foll ow ng areas:
State plan issues, such as when an anendnent to an existing plan
i s needed; information that should be provided or nmade avail abl e
to potential applicants, applicants and enroll ees; the exenption
to cost sharing for Anmerican |Indian/ Al aska Native children;
eligibility and “screen and enroll” requirenents; Medicaid

coordi nation issues; eligibility sinplification options such as
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presunptive eligibility; the definition of a targeted | owincone
child; substitution of private coverage; data collection on race,
ethnicity, gender and prinmary |anguage; grievance and appea
procedures and other enrollee protections; and prem um assi stance
for enpl oyer-sponsored cover age.

Al'l public comrents have been summarized and are di scussed
in detail in section Il below. A brief summary of key issues
di scussed in the proposed rule as well as significant revisions
made in this final rule follows:

e Subpart A -- State Plan Requirenents

The proposed regul ati on included several conditions under
whi ch States nust submt anendnents to approved SCH P pl ans. For
exanpl e, we proposed that a State nust submt a plan anmendnent
when the funding source of the State share changes, prior to such
change taking effect. |In addition, we proposed that anmendnents
to i npose cost sharing on beneficiaries, increase existing cost-
sharing charges, or increase the cunul ative cost-sharing maxi mum
consi dered the sanme as anmendnents proposing a restriction in
benefits. W noted that States would be required to follow rul es
regardi ng prior public notice and retroactive effective dates for
t hese anmendnents.

The final regulation clarifies several issues surrounding
t he circunstances under which anendnents nust be submtted. It

lists nore clearly the program changes that nust be included in
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the State plan by submtting an anmendnent. |In addition, the
final rule nodifies the budget requirenents to require a 1-year
proj ected budget for those amendnents that have a significant
budgetary inpact. Budgets are no longer required with every
State plan anendnent; however States nmust submt a 3-year

proj ected budget with its annual report (discussed in subpart Q.
Finally, States nust submit an amendnent before naking changes in
the source of the non-Federal share of funding.

We have provided additional clarification with regard to the
requi renents for coordination between SCH P and Medi caid, as wel
as coordination with other public prograns. W have nodified the
regul ation text to further enphasize the need for coordination
with other public prograns after screening for Medicaid
eligibility during the SCH P application process, as well as
assisting in enrollnment in SCH P of children determ ned
i neligible for Medicaid.

The section |aying out provisions for enroll nment assistance
and i nformation requirenents has been nodified to include the
provision of linguistically appropriate materials to famlies of
potential applicants, applicants and enrollees in SCH P to assi st
themin making informed health care decisions about their health
pl ans, professionals and facilities. W have also clarified
that, in addition to information about the types of benefits and

participating providers. 1In addition, States nust inform
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appli cants and enrol |l ees about their rights and responsibilities
regardi ng procedures for review of adverse deci sions regarding
eligibility or health services decisions and the circunstances
under which they may be subject to enroll nment caps and waiting
lists.

e Subpart C-- Eligibility, Screening, Applications and
Enr ol | ment

The proposed rule outlined provisions for eligibility and
enrol | ment for separate child health prograns and inpl enentation
of the “screen and enroll” requirenent. It also included the
title XXI restrictions on the participation of children of public
agency enpl oyees who are eligible to participate in a State
heal th benefits plan, children who are residing in institutions
for nental disease (IMDs), and children who are innmates of public
institutions.

The final rule further el aborates on issues surrounding
eligibility, enrollnment and ensuring that children eligible for
Medi cai d benefits are enrolled in Medicaid. W have nodified the
definition of “targeted | owincone child” to parallel a
nodi fication to the definition of “optional targeted | owincone
child” under the Medicaid regulations. This nodification
effectively excludes fromtitle XXI “maintenance of effort”
provi sions certain section 1115 denonstrations that were in place

on March 31, 1997, but that were so |imted in scope that we do
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not consider themto be equival ent to Medicaid.

We clarified the standards for eligibility for separate
child health progranms, including: 1) clearly permtting self-
decl aration of citizenship; 2) prohibiting durational residency
requirenents; 3) prohibiting lifetinme caps or other tinme limts
on eligibility; 4) permtting 12-nonths of continuous
eligibility, and 5) permtting enrollnment caps and waiting lists
when approved as part of the State plan. |In addition, we have
specifically required States to inplenent standards for
conducting eligibility determ nations and a process that does not
exceed 45 days (excluding days during which the application has
been suspended).

The rul e provides further clarification of the issues
surroundi ng children of public enployees, children in I M>s and
children who are inmates of public institutions. For exanple, we
clarified that the children of public enployees are eligible only
if the enployer contribution under a State health benefits plan
is no nore than a nominal contribution of $10 per famly, per
nmonth. W also nodified the definition of “State health benefits
pl an” to exclude separately run county, city, or other public
agency plans that receive no State contribution toward the cost
of coverage and in which no State enpl oyees participate.

The final rule also further clarifies the requirenments for

treatment of children found to be potentially eligible for
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Medi caid after applying for coverage under a separate child
health program In order to ensure the effectiveness of the
screeni ng nechani sns, States are required to establish a system
for nonitoring the screen and enroll process. Finally, the rule
| ays out procedures for States that opt to provide presunptive
eligibility for the separate child health programwhile the
application and eligibility determ nation process is underway.

e Subpart D -- Coverage and Benefits

The proposed rule provided for sone flexibility for States
in keeping the SCHI P benefit package current. A State using the
benchmark benefit package option is not required to subnmt an
anmendnent each tinme the benchmark package changes, as long as it
continues to offer the sane benefits covered under the approved
State plan. However, States nust submit an anendnent to their
State plan any tinme the benefits offered to enroll ees change. |If
the change in benefits is intended to conformthe separate State
benefit package to the benchmark coverage, then the benefit
package remai ns benchmark coverage. But if the change in
benefits causes the State-offered benefits to differ fromthe
benchmar k coverage, then the benefits nust be reclassified as
benchmar k equi val ent or one of the other benefit package options.

The proposed rule included the requirenent that States use
the “prudent | ayperson standard” in defining coverage for

energency services under SCH P. The proposed rule al so required
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use of the Anmerican Conmittee on | mruni zation Practi ces(ACl P)
schedul e for age-appropriate i mmunizations.

The final rule retains all of the sane provisions as
included in the proposed rule. |In addition, for purposes of
clarity, we have noved a provision fornerly found in Subpart G
Strategic Planning, Reporting, and Evaluation into this Subpart.
The provision, entitled “State assurance of access to care and
procedures to assure quality and appropri ateness of care”

i ncludes the requirenents for assuring access to covered
services, including energency services, well-baby, well-child and
wel | - adol escent care, and age appropriate inmunizations. This
provision also requires States to assure appropriate and tinely
procedures to nonitor and treat enrollees with chronic, conplex,
or serious nedical conditions, including access to an adequate
nunber of visits to specialists experienced in treating the
specific medical condition. Finally, this provision requires
States to assure decisions related to the provision of health
services are conpleted within 14 days of the request for the
service, in accordance with the nedi cal needs of the child.

e Subpart E -- Enrollee Financial Responsibilities

Title XXI permits States to inpose cost sharing on enroll ees
in separate child health prograns, but places a 5 percent cap on
t he amount of cost-sharing expenditures for famlies with i ncones

greater than 150 percent of the Federal Poverty Level (FPL). 1In
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an attenpt to preserve State flexibility, we proposed to give
States the option to use either gross or net famly incone when
calculating this cost-sharing cap for famlies. In addition, we
proposed to place a |limt of 2.5 percent on cost sharing for
famlies with incomes at or bel ow 150 percent of the FPL, in
order to ensure that those famlies with |ower incones will not
be required to spend the sane percentage of their inconme on cost
sharing as those with higher incomes. Many comenters supported
the need for this distinction, given the nore |imted anmount of

di sposabl e income in such famlies. Under the proposed rule,
States also had the option to apply nedical costs for non-covered
or non-eligible famly nenbers toward the cumul ati ve nmaxi mum cap.

We proposed that States nust have a process in place that
will protect enrollees by ensuring an opportunity to pay past due
cost-sharing anount before they can be disenrolled fromthe
program for failure to pay cost sharing. W suggested that
States should | ook for a pattern of nonpaynent, and provide clear
notice and opportunities for |ate paynent before taking action to
di senrol | .

Finally, title XXl includes provisions to ensure enroll nent
and access to health care services for American Indian and Al aska
Native (AI/AN) children. The proposed regul ation incorporated
our interpretation that in |ight of the unique Federa

relationship with tribal governnents, cost-sharing requirenents
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for individuals who are nenbers of a Federally recognized tribe
are not consistent with this statutory requirenent.

The final rule clarifies that States nust provide to the
famly of each individual SCH P enrollee, the cunul ative cost-
sharing maxi nrum anount for that year. |In addition, this subpart
confirnms that the State plan nust clearly describe a State’s
cost-sharing policy in ternms of which children will be subject to
cost sharing, the consequences for enrollees who do not pay a
charge, and the disenroll nent protections provided to enroll ees
in the event that they do not pay the cost sharing. States nust
al so descri be the nethodol ogy to ensure that famlies do not
exceed the cumul ative cost-sharing maxi rum and assure that
famlies will not be held |iable for cost-sharing anmounts, beyond
t he copaynent anounts in the State plan, for energency services
provi ded outside of an enrollee’s managed care networKk.

The final rule confirns the protections included in the
proposed rule related to AlI/AN children and clarifies that States
may use self-declaration of tribal nenbership for identifying
Al /AN children in order to facilitate inplenentation of the cost-
sharing exenpti on.

The final rule continues to require that States may not
i npose nore than one type of cost sharing on a service; and that
States nmay only inpose one copaynent based on the total cost of

services furnished during one office visit.
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Finally, States nust provide enrollees with an opportunity
to show that their famly incone has declined before being
di senrolled for failure to pay cost sharing, because the child
may have becone eligible for a category with lower or no cost
sharing if famly income has declined. States nust al so provide
enroll ees with an opportunity for an inpartial review to address
di senrol Il ment fromthe programfor this reason (see discussion of
new Subpart K, Applicant and Enrollee Protections).

e Subpart G -- Strategic Planning, Reporting and Eval uation

The proposed regul ati on included provisions intended to
ensure conpliance with the statute and the el enments of the
State’s approved title XXI plan. This subpart included the
essential elements of strategic objectives and perfornmance
neasures to assist the States and the Federal government in
assessing the effectiveness of the SCH P programin increasing
t he nunber of children with health insurance, and an assessnent
of the quality of and access to needed health care services.

The proposed rule also outlined the quarterly statistica
reporting requirenments and the required el enents of States annua
reports and the March 31, 2000 SCHI P eval uati on.

The final rule confirns these requirenents and further
descri bes data elenents to be reported by the States, including
data on gender, race, ethnicity, and prinmary |anguage. The

gender, race and ethnicity data will be required in the State’'s
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quarterly statistical enrollnment reports; and the annual reports
will include a description of data regarding the prinmary |anguage
of SCH P enrollees. 1In addition, the annual reports will include
an updat ed budget for a 3-year period, including any changes in
the source of the non-Federal share of State plan expenditures.
The annual reports nust al so include description of the State’s
current incone eligibility standards and net hodol ogi es.

Finally, the final rule notes the Secretary’s intention to
devel op, with input from States, acadenic and intergovernnent al
organi zations, a core set of national performance goals and
neasures. \Wen devel oped, States will also be required to report
on these neasures in their annual reports.

e Subpart H -- Substitution of Coverage

The proposed rule set forth requirenents for ensuring that
States have in place nechanisns ained at preventing substitution
of public coverage for private group coverage. Wth respect to
coverage provided directly through SCH P, the preanble included a
description of HCFA's three-tiered policy to apply increased
scrutiny to States’ substitution prevention strategies at higher
i ncomes. For coverage provided through prem um assi stance for
enpl oyers’ group health plans, the proposed rule set forth
specific requirenments for a six-nonth period of uninsurance and a
m ni nrum 60 percent enployer prem um contribution.

Due to a general |ack of evidence of the existence of
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substitution bel ow 200 percent of the FPL and the significant
nunber of coments received on this subpart, we have revised the
final rule to clarify our policy related to substitution. The
preanble to the final rule clarifies that for coverage provided
ot her than through prem um assi stance prograns, we will no | onger
require a substitution prevention strategy for famlies with

i nconmes bel ow 250 percent of the FPL. Instead, States will be
required to nonitor the occurrence of substitution bel ow 200
percent of the FPL. Between 200 and 250 percent of the FPL, we
will work with States to devel op procedures, in addition to
nonitoring, to prevent substitution that would be inplenented in
the event that an unacceptable |evel of substitution is
identified. Above 250 percent of the FPL, States nust have a
substitution prevention nmechanismin place, however we encourage
States to use other strategies than waiting periods.

For States wishing to utilize prem um assi stance prograns,
we have revised the final rule to provide additional flexibility.
Wiil e we have retained the 6-nmonth waiting period w thout group
heal t h pl an coverage, States have flexibility to include a nunber
of exceptions for circunstances such as involuntary | oss of
coverage, econom ¢ hardshi p, and change to enpl oynent that does
not of fer dependent coverage. W have al so renoved the
requi renent for States to denonstrate an enpl oyer contribution of

at | east 60 percent when providing coverage through prem um
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assi stance prograns. Rather, we have clarified that States nust
denonstrate cost-effectiveness of their proposals by identifying
a mninmum contribution |evel and providi ng supporting data to
show that the level is representative of the enpl oyer-sponsored
i nsurance market in their State.

Finally, the final rule provides that the Secretary has
di scretion to reduce or waive the m ninum period w thout private
group health plan coverage.

e Subpart I -- Programlintegrity

The provisions in this subpart are intended to preserve
programintegrity in the State Children’s Health Insurance
Program W proposed that States nmust have fraud and abuse
protections in place, but provided flexibility to States in
devel oping programintegrity protections for separate child
health prograns. States with separate child health prograns may
utilize systens already existing for Medicaid, but are not
required to do so. In addition, we proposed that States have
additional flexibility in setting procurenent standards nore
broadly than are avail abl e under Medicaid. W proposed that
States nmay choose to base paynent rates on public and/or private
rates for conparable services for conparabl e popul ati ons, and
where appropriate, establish higher rates in order to ensure
sufficient provider participation and access.

Finally, the proposed regul ation included various enrollee
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protections consistent with the President’s directive regarding
the Consuner Bill of Rights and Responsibilities, including

provi sions regardi ng grievances and privacy protections. In
response to public comment about the need for consistency of
provi si ons throughout the final rule, we have noved the overview
of the enrollee protections to the preanble of this final rule,
but have renoved it fromthe final regulation text, as it
repeated the protections included throughout the proposed rule.
The di scussion of enrollee protections is now found in subpart K
-- Applicant and Enrollee Protections.

The final rule confirns the significance of maintaining
programintegrity in SCHIP and clarifies issues related to the
certification of data that determ nes paynent and the devel opnent
of actuarially sound paynent rates. It notes that States should
base paynment rates on public and/or private rates for conparable
services for conparabl e popul ati ons, consistent with the
princi ples of actuarial soundness. W have al so noved the
subsection fornerly entitled, “Gievances and appeal s” to the new
Subpart K, where these requirenents are retained and el abor at ed
upon.

Finally, the rule confirns the inportance of maintaining the
integrity of professional advice to enrollees by requiring
conpliance with the provisions of the final Medicare+Choice rule

that prohibit interference with health care professionals advice
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to enrollees; require that professionals provide infornmation
about treatnment options in an appropriate manner; limts
physi ci an incentive plans; and provides requirenents related to
i nformati on disclosure related to physician incentive plans.

e Subpart J -- Wiivers

The proposed rule noted the requirenents for obtaining a
wai ver to provide coverage through a conmunity-based delivery
system and di scussed the circunstances under which a State may
obtain a waiver in order to provide title XXI coverage to entire
famlies. W proposed that in order to qualify for a famly
coverage waiver, the State nust neet several requirenents,
i ncluding a requirenment that the proposal be cost-effective.

In the final rule, we have clarified that the provisions of
this subpart apply to separate child health prograns. The
provi sions apply to Medicaid expansions only in cases where the
State files clains for adm nistrative costs under title XXI and
seeks a waiver of limtations on such clainms for coverage under a
communi ty- based health delivery system W have clarified that
HCFA wi || review requests for waivers under this subpart using
the sane tine franes (the 90-day review clock) as those used for
the review of State plan anendnents under SCHIP. In addition, in
response to coments received on this subpart, we have extended
t he approval period for the waivers to provide coverage through a

community based delivery systemfromtwo years to three years in
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an attenpt to better align with the period of availability for
SCHI P al | ot nents.

Wth regard to the fam |y coverage wai ver, the final rule
clarifies that when applying the cost-effectiveness test, States
nmust assess cost-effectiveness in its initial request for a
wai ver, and then annually. States may do the assessnent either
on a case-by-case basis or in the aggregate.

e Subpart K -- Applicant and Enrollee Protections

The proposed rul e enphasi zed the i nportance of enrollee
protections by including many of the elenents of the Consuner
Bill of Rights and Responsibilities throughout the rule. 1In
addi tion, an overview of these protections was presented in
Subpart | -- ProgramiIntegrity and Beneficiary Protections. W
recei ved several comments on our decision to inplenment the CBRR
through this regulation. Wile we have retained the protections
included in the proposed rule in the appropriate |ocation as
related to the issue, we have attenpted to clarify the required
protections by creating a new subpart dedicated to privacy and a
process for review of certain eligibility and health services
matters, Subpart K -- Applicant and Enrol | ee Protections.

We have included nore specific requirenents than those that
were included in Subpart | of the proposed rule and will require
the State plan to include a description of the State’s process

for review and resolution of eligibility and enrollnment matters
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such as denial or failure to make a tinely determ nation of
eligibility, and suspension or termnation of enroll nent,

i ncluding disenrollment for failure to pay cost sharing. States
nmust al so provide enrollees with an opportunity for externa
review of health services nmatters, such as del ay, denial,
reducti on, suspension or termnation of health services, in whole
or in part; and the failure to approve, furnish, or provide
paynment for health services in a tinely manner. Exceptions to
these requirenents can be nade in the event that the sole basis
for such a decision is a change in the State plan or a change in
Federal or State |law that affects all or a group of applicants or
enrol | ees without regard to their individual circunstances.

The final rule lays out requirements for the core elenents
of review of eligibility or health services matters, and requires
that the reviews be inpartial, conducted by a person or entity
that has not been directly involved or responsible for the matter
under review. The rule also establishes a 90-day tinme frane
wi thin which external reviews (or a conbination of an internal
and an external review) mnust be conpleted. States should take
into consideration the nedical needs of the patient when
conducting the reviews and provide expedited tine franes if an
enrol | ee’ s physician determnes that a |onger tinme franme coul d
seriously jeopardize the enrollees life, health or ability to

attain or regain maxi mumfunction. |If the enrollee has access to
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both internal and external review, each |evel of expedited review
may take no nore than 72 hours.

The final rule requires States to provide continuation of
enrol | mrent pending the conpletion of review of a suspension or
term nation of enrollnment, including disenrollnment for failure to
pay cost sharing. States nust also provide enrollees with tinely
witten notice of any determ nations subject to review including
the reasons for the determ nation, an explanation of applicable
rights to review, the tinme frames for review, and circunstances
under which enroll nent may continue pending a revi ew.

Finally, the rule provides an exception for States that
operate prem um assi stance prograns under SCH P. If the State
utilizes a prem um assi stance programthat does not neet the
requi renents for review under this Subpart, the State nust give
applicants and enrollees the option to enroll in the non-prenm um
assi stance programin the State. States nust provide this option
at initial enrollnment and at each renewal of eligibility.

* Expanded Coverage of Children under Medicaid and Medicaid
Coor di nati on

In this section we set forth our changes to the Mdicaid
regul ations that allow for expanded coverage of chil dren under
title XIX. Although these regulations are related to title XXl
and SCHI P, they are changes to the Medicaid program and al

exi sting Medicaid regulations also apply. W set forth
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requirenents related to presunptive eligibility for children, the
enhanced FMAP (Federal nedical assistance percentage) rate for
children, and the new group of optional targeted | owincone
children established by the statute. The presunptive eligibility
provi sions have been clarified in this final rule to |ay out
specific notification requirements and establish procedures for
maki ng presunptive eligibility determ nati ons and expands the
definition of “qualified entity” in accordance with the Benefits
| mprovenent and Protection Act of 2000 (BIPA). Finally, the rule
est abl i shes consi stent coordi nation requirenents between Medicaid
and SCHI P.

2. General Comments

In this section, we have summari zed and responded to genera
public conments on the SCHI P programmtic regul ation. These
comments relate to the programor the proposed rule as a whol e
and not to any particular provision of the proposed rule. All
ot her public comments are addressed below in the context of the
rel evant subpart.

Comment: We received a great nunber of comments di scussing
the issue of providing SCH P coverage through prem um assi stance
progranms. Many conmenters noted the difficulty that States woul d
have in requiring enployer plans to neet the proposed
requi renents. Many conmenters argued that the proposed rule

i nposed too many requirenents on SCHI P coverage obtai ned through
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enpl oyer - sponsored i nsurance and that the proposed provisions
woul d stifle State innovation in utilizing such insurance.
Response: At the tinme of publication of the proposed rule,
the experience with prem um assi stance prograns in SCH P had been
limted to only a few States. Therefore, the proposed regul ation
did not include a great deal of specificity regarding the
regul ation’s applicability to prem um assi stance nodels. W have
attenpted to provide States with flexibility, while ensuring that
States neet their statutory obligation to all SCH P enroll ees
regardl ess of the insurance product being provided. Further, it
woul d not be consistent with the SCHI P statute to exenpt certain
enroll ees fromthe protections established by law, sinply
because of the delivery nodel. However, we al so recognize the
val ue and the increased potential for reaching children
associated with interaction with the enpl oyer-based i nsurance
market. Thus, while we will ensure conpliance with the
protections set forth in this final rule, we look forward to
working closely with States to help in the devel opnent and
approval of proposals that utilize prem um assi stance prograns.
As noted in the overview section, we have provi ded sone
additional flexibility in subpart H, Substitution, with respect
to prem um assi stance prograns that we hope will facilitate
i ncreased use of prem um assistance prograns in SCH P. W have

al so provided sone flexibility with regard to certain enrollee
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protections in subpart K

Comment: One conmenter noted that there is an inequity in
fundi ng that di sadvantages States that expanded eligibility prior
to March 31, 1997. Another commenter indicted that it is
difficult for States that had expanded Medicaid to high |evels
prior to March 31, 1997 to access SCH P funds and suggested that
States be allowed to use SCH P funds to subsi di ze enpl oyer -
sponsored i nsurance.

Response: W recogni ze the inequities that have been caused
by the “mai ntenance of effort” provision in the SCH P statute,
whi ch holds States to the current eligibility levels in effect on
March 31, 1997, and we applaud States that were progressive in
expandi ng their Medicaid prograns through section 1115
denonstrations and through the flexibility provided under section
1902(r)(2) and section 1931 of the statute. However, the
mai nt enance of effort provision in the SCH P statute was put in
pl ace specifically to ensure that States did not roll back the
eligibility and benefits standards that were in place prior to
the existence of SCH P, and to encourage further expansion in
i npl enmenting States’ SCHI P prograns.

Comment : Several comenters asserted that the proposed
regul ati ons were overly prescriptive, limt State flexibility,
and rai se program adm ni strative costs. Several commenters

specifically conplained that the proposed regul ati ons appeared to
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push States toward Medicaid or Medicaid-|ike prograns. Sone
commenters asserted that the overall approach directly
contradi cted Executive Order 13132 on Federalism Sone argued
that the regul ations should be limted to areas Congress
specifically required the Secretary to address in regul ations,
the admi nistrative review process for State plans, or to
clarification of essential terns. Wile sonme comenters
recogni zed the need for federal guidance, they supported the

i nclusi on of such guidance in the preanble and ot her gui dance
docunents rather than in the regul ation text.

Response: In devel oping the proposed and final regulations,
we have taken great care to try to balance the need to ensure
that SCHIP will provide the full intended benefits to uninsured,
| ow-i ncome children with the goal of retaining as nmuch State
flexibility as possible. HCFA has tried to adm nister the program
and develop policies in a manner that gives States a ful
opportunity to devel op prograns that nmet |ocal needs, whether
through a Medi cai d expansi on or a separate child health program

To nake it possible for States to devel op and i npl enent
their prograns, fromthe tinme of enactnment of the SCH P program
HCFA has worked with States to dissem nate as nuch information as
possi bl e, as quickly as possible. In the first three nonths of
the prograni s exi stence, we rel eased over 100 answers to

frequently asked questions and issued several policy guidance



HCFA- 2006- F 30

letters. We continue to take into consideration the changing
needs of States. The prograns that States devel oped vary in
scope, delivery system and nmany other respects. The diversity
and i nnovation that has been displayed is an indication that
State flexibility does indeed exist.

In addition, we consulted with State and | ocal officials in
the course of the design and review stages of State proposals,
and many of the policies found in the proposed and this fina
rule are a direct result of these discussions and negoti ations
with the States. To the extent consistent with the objectives of
the statute, to obtain substantial health care coverage for
uni nsured | owinconme children in an effective and efficient
manner, we have endeavored to preserve State options in
i npl enenting their prograns.

We devel oped these final regulations with the goal of
provi di ng a bal anced view of both Medicai d expansi ons and
separate child health prograns. W nade careful determ nations
as to whet her each subpart should be applicable to separate child
heal t h prograns and Medi cai d expansions, or only to separate
prograns. |In doing this, we have attenpted to maxi m ze
flexibility and avoid the need for duplication of effort, while
at the sane tine recogni zing the basic differences between the
two approaches.

We believe our considerations, and the consultative process
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we followed during the State plan review process, fully conported
with the requirenments of Executive Order 13132, and the fina
regul ati ons contain the framework necessary for States to achieve
the statutory requirenents and objectives set forth by Congress.

Comment : Several comenters were concerned that the proposed
regul ati ons woul d narrow avail able State options, with particul ar
mention of barriers to private sector nodels, and inpose
addi ti onal burdensone requirenents on States. Sonme commenters was
concerned that the proposed regul ati ons would require
adm ni strative costs that would be a difficult financial burden
for a small separate child health program

Response: W recogni ze the comenters’ concern and have
tried to keep potential adm nistrative burden in mnd in
devel opi ng these regul ations. Sonme admi nistrative investnent,
however, is necessary to ensure proper delivery of health care
coverage to uninsured | owinconme children, and to provide
enrollees with protections to ensure that such coverage is
furnished in an effective and efficient manner that is
coordi nated with other sources of health benefits coverage for
chi | dren.
3. Tabl e of Contents for part 457

We set forth the new provisions for the State Children’s
Heal t h I nsurance Programin regul ations at 42 CFR part 457,

subchapter D. W note that the followi ng table of contents is
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for all of part 457 and |lists sone subparts which have been

reserved for provisions set forth in the May 24, 2000 fina

financial regulation (65 FR 33616).

Subchapter D -- State Children’s Health I nsurance Program ( SCH P)

Part 457 -- Allotnents and G ants to States

Subpart A -- Introduction; State Plans for Child Health

I nsurance Prograns and Qutreach Strategies

Sec.

457.1 Program descri ption.

457. 2 Basi s and scope of subchapter D

457. 10 Definitions and use of terns.

457. 30 Basi s, scope, and applicability of subpart A

457. 40 State program admi ni stration

457. 50 State plan.

457.60  Amendnents.

457. 65 Ef fective date and duration of State plans and pl an

amendnment s.

457. 70 Program opti ons.

457. 80 Current State child health insurance coverage and
coordi nation

457. 90 Qutreach

457. 110 Enrol | ment assi stance and i nformation requirenents.

457. 120 Public invol verent in program devel opnent.
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457. 125 Provi sion of child health assistance to American |ndian
and Al aska Native children

457. 130 Cvil rights assurance.

457. 135 Assurance of conpliance with other provisions.

457.140  Budget.

457. 150 HCFA review of State plan naterial.

457. 160 Notice and tim ng of HCFA action on State plan
materi al .

457. 170 Wt hdrawal process.

Subpart B -- [Reserved]

Subpart C -- State Plan Requirenents: Eligibility, Screening,

Applications, and Enrol | nent

457. 300 Basi s, scope, and applicability.

457.301 Definitions and use of terns.

457. 305 State plan provisions.

457. 310 Targeted | owincone child.

457. 320 O her eligibility standards.

457. 340 Application for and enrollnent in a separate
child health program

457. 350 Eligibility screening and facilitation of Mdicaid
enrol | nent.

457. 353 Moni toring and eval uati on of the screening process.

457. 355 Presunptive eligibility.
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457.
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401
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510
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Definition of child health assistance.

Heal t h benefits coverage options.

Benchmar k heal th benefits coverage.
Benchmar k- equi val ent heal th benefits coverage.
Actuarial report for benchmark-equival ent coverage.
Exi sting conprehensive State-based coverage.

Secr et ary-approved cover age.
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State assurance of access to care and procedures
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Basi s, scope, and applicability.

General State plan requirenents.

Prem uns, enrollnment fees, or simlar fees: State plan

requirenents.
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515
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700
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Definitions.
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State plan requirenent: Description of review process.
Matters subject to review
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I mpartial review
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Application of review procedures when States offer

prem um assi stance for group health plans.
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B. Subpart A -- Introduction; State Plans for Child Health

| nsurance Prograns _and Qutreach Strateqies

1. Program descri ption (8457.1)

In proposed 8457.1, we set forth a description of the State
Children’s Health Insurance Program Title XXl of the Soci al
Security Act, enacted in 1997 by the BBA, authorizes Federa
grants to States for provision of child health assistance to
uni nsured, |owincome children. The programis jointly financed
by the Federal and State governnents and adm nistered by the
States. Wthin broad Federal rules, each State decides eligible
groups, types and ranges of services, paynent |levels for benefit
coverage, and admi nistrative and operating procedures. W
received no comments on this section and have retained the
proposed | anguage in this final rule.

2. Basi s and scope of subchapter D (8457.2)

Proposed 8457.2 set forth the basis and scope of subchapter
D. This subchapter inplenents title XXI of the Act, which
aut hori zes Federal grants to States for the provision of child
heal t h assi stance to uninsured, |owinconme children.

The regul ations in subchapter D set forth State plan
requi renents, standards, procedures, and conditions for obtaining
Federal financial participation (FFP) to enable States to provide
heal th benefit coverage to targeted | owincone children, as

defined in 8457.310. W received no comments on this section and
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have retai ned the proposed | anguage in this final rule.
3. Definitions and use of terns(8457.10)

This subpart includes the definitions relevant specifically
to the State Children’s Health Insurance Program under title XXI.
In this subpart, we defined key terns that are specified in the
statute or frequently used in this regulation. W note that
those terns that are specific to certain subparts of this
regul ati on are defined at the opening of each subpart, however,
all the terns are |isted here. Because of the unique Federal -
State relationship that is the basis for this program and because
of our commtnent to State flexibility, States have the
di scretion to define many terns.

We proposed the follow ng definitions:

* Anerican Indian/Al aska Native (Al/AN) neans (1) a nenber

of a Federally recognized Indian tribe, band, or group or a
descendant in the first or second degree, of any such nenber; (2)
an Eskino or Aleut or other Al aska Native enrolled by the
Secretary of the Interior pursuant to the Al aska Native C ains
Settlenment Act 43 U.S.C. 1601 et seq; (3) a person who is
consi dered by the Secretary of the Interior to be an Indian for
any purpose; (4) a person who is determ ned to be an Indian under
regul ati ons promul gated by the Secretary.

e Child nmeans an individual under the age of 19.

e Child health assistance has the neaning assigned in
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8§457. 402.

e State Children's Health | nsurance Program (SCH P) neans a

program est abl i shed and adm nistered by a State, but jointly
funded with the Federal governnent to provide child health

assi stance to uninsured, |owinconme children through a separate
child health program a Medicaid expansion program or a

conbi nati on of both.

« Conbi nati on program neans a program under which a State

provi des child health assistance through both a Medicaid
expansi on program and a separate child health program

e Contractor has the neaning assigned in 8457.902.

e Cost-effective has the nmeaning assigned in 8457. 1015.

 Creditable health coverage has the nmeaning given the term
“credi tabl e coverage” at 45 CFR 146.113. Under this definition,
the term neans the coverage of an individual under any of the
fol | ow ng:

-- A group health plan (as defined in 45 CFR 144.103).

-- Health insurance coverage (as defined in 45 CFR
144. 103) .

-- Part Aor part B of title XVIII of the Act (Medicare).

-- Title XIX of the Act, other than coverage consisting
solely of benefits under section 1928 (the program for
di stribution of pediatric vaccines).

-- Chapter 55 of title 10, United States Code (nedical and



HCFA- 2006- F 41

dental care for nmenbers and certain former nenbers of the
uni formed services, and for their dependents).

-- A nedical care programof the Indian Health Service or
of a tribal organization.

-- A State health benefits risk pool (as defined in 45 CFR
146. 113).

-- A health plan offered under chapter 89 of title 5,
United States Code (Federal Enployees Health Benefits Progran).

-- A public health plan. (For purposes of this section, a
public health plan nmeans any pl an established or maintained by a
State, county, or other political subdivisions of a State that
provi des health insurance coverage to individuals who are
enrolled in the plan.)

-- A health benefit plan under section 5(e) of the Peace
Corps Act (22 U S.C. 2504(e)).
The term “creditabl e health coverage” does not include coverage
consi sting solely of coverage of excepted benefits including
limted excepted benefits and non-coordi nated benefits. (See 45
CFR 146. 145)

» Energency nedical condition has the neani ng assi gned at

§457. 402.

» Energency services has the nmeaning assigned in 8457.402.

e Enploynent with a public agency has the neani ng assi gned

in 8457. 301.
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 Family incone neans incone as determned by the State for

a famly as defined by the State.

» Federal fiscal year starts on the first day of Cctober

each year and ends on the | ast day of Septenber.

» Fee-for-service entity has the neaning assigned in

8457. 902.
e Gievance has the neaning assigned in 8457.902.

e Goup health insurance coverage neans health insurance

coverage offered in connection with a group health plan as

defined at 45 CFR 144. 103.

e Goup health plan neans an enpl oyee welfare benefit plan
to the extent that the plan provides nedical care as defined in
section 2791(a)(2) of the PHS Act (including itens and services
paid for as nedical care) to enployees or their dependents
directly (as defined under the terns of the plan), or through
i nsurance, reinbursenment, or otherw se, as defined at 45 CFR

144.103.

* Health benefits coverage has the neaning assigned in
8457. 402.

e Health mai ntenance organi zation (HMO) plan has the

meani ng assi gned i n 8457. 420.

* Joint application has the neaning assigned in 8457. 301.

» Legal obligation has the meaning assigned in 8457.560.

e Lowincone child nmeans a child whose famly incone is at
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or bel ow 200 percent of the poverty line for the size famly
i nvol ved.

* Mnaged care entity (MCE) has the neaning assigned in

§457. 902.

e Medicaid applicable incone |evel neans, with respect to a

child, the effective incone |evel (expressed as a percentage of
the poverty line) that has been specified under the State pl an
under title XIX (including for these purposes, a section 1115
wai ver authorized by the Secretary or under the authority of
section 1902(r)(2)), as of March 31, 1997, for the child to be
eligible for medical assistance under either section 1902(1)(2)
or 1905(n)(2) of the Act.

e Medicaid expansi on program neans a programwhere a State

recei ves Federal funding at the enhanced matching rate avail abl e
for expanding eligibility to targeted | owincone chil dren.

e Post-stabilization services has the neaning assigned in

§457. 402.

» Poverty linel/Federal poverty |evel neans the poverty

gui del i nes updated annually in the Federal Register by the U S.
Depart nent of Health and Human Servi ces under authority of 42

U S.C. 9902(2).

* Preexisting condition exclusion has the neani ng assi gned
at 45 CFR 144.103, which provides that the term neans a

limtation or exclusion of benefits relating to a condition based
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on the fact that the condition was present before the first day
of coverage, whether or not any nedical advice, diagnosis, care
or treatnment was recomended or received before that day. A
preexi sting condition exclusion includes any exclusion applicable
to an individual as a result of information that is obtained
relating to an individual’s health status before the individual’s
first day of coverage, such as a condition identified as a result
of a pre-enrollment questionnaire or physical exanm nation given
to the individual, or review of nedical records relating to the
pre-enrol | ment peri od.

e Prem um assistance for enployer-sponsored group health

pl ans nmeans State paynent of part or all of premuns for group
heal th plan or group health insurance coverage of an eligible
child or children

e Public agency has the neani ng assigned in 8457. 301.

e Separate child health program neans a program under which

a State receives Federal funding fromits title XXl all otnent
under an approved plan that obtains child health assistance
t hrough obt ai ni ng coverage that neets the requirenents of section
2103 of the Act.

 State nmeans all States, the District of Colunbia, Puerto
Rico, the U S Virgin Islands, Guam Anerican Sanpa and the
Nort hern Mariana | sl ands.

 State health benefits plan has the neaning assigned in
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§457. 301.

» State plan nmeans the approved or pending title XXI State

child health plan

e State programintegrity unit has the neaning assigned in
8457. 902.

e Targeted lowincone child has the meaning assigned in

§457. 310.

¢ Uncovered child neans a child who does not have

credi tabl e health coverage.

 Well-baby and well-child care services nmeans regul ar or

preventive diagnostic and treatnent services necessary to ensure
the health of babies and children as defined by the State. For
pur poses of cost sharing, the termhas the neani ng assi gned at
8457. 520.

We note that conments concerning definitions that are
specific to certain subparts are discussed at the opening of
t hose subparts. W received the followi ng conments on the terns
defined in this section:

Comment : W received a conment suggesting that we use the
terms “SCH P”, “Medicaid expansion prograni and “separate child
heal t h prograni consistently throughout the regulation. The
commenter noted that we repeatedly use the term“SCH P’ when it
appears the term “separate child health progrant is neant.

Response: W agree with the commenter and have revised the
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rule for clarity and consistency. Throughout this regulation, we
use the terns “Medi caid expansi on prograni and “separate child
health progrant to refer to the different types of prograns that
States nmay establish under title XXI. These terns are defined at
8§457.10. We use the term“SCH P”, also defined at 8457.10, to
refer to the State’s title XXI programregardl ess of whether it
is a Medicaid expansion programor a separate child health
program

Al so for purposes of clarity and consi stency, we have added
definitions of the terns “applicant”, “enrollee”, “health care
services”, and “uninsured or uncovered child” to the definitions
section of the final rule. W felt that it was inportant to nake
clear both the distinctions and the simlarities between these
two groups of children for purposes of SCH P (either individually
or through action by famly or other interested parties).

“Applicant” neans a child who has filed an application (or
who has had an application filed on his/her behalf) for health
benefits coverage through SCHIP. A child is an applicant until
the child receives coverage through SCHP. An “enrollee” is a
child who receives health benefits coverage through SCH P
“Heal th care services” neans any of the services, devices,
supplies, therapies, or other itens |isted in 8457.402(a).
“Uncovered child or uninsured child” neans a child who does not

have creditabl e health coverage.
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We have added a few definitions related to presunptive
eligibility under Subpart C, including “qualified entity”,
“presunptive incone standard” and “period of presunptive
eligibility”. The Benefits Inprovenent and Protection Act of
2000 (BIPA) (Pub. L. 106.554) expanded the list of entities
specifically eligible to nake presunptive eligibility
determ nati ons and extended the provision related to presunptive
eligibility for children under Medicaid to separate child health
progr ans.

Finally, we have added the definition of “health services
initiatives” to the overall definitions section because it is
used throughout the regulation. This termwas previously
di scussed only in Subpart J, in relation to the waiver authority
to provide services through conmunity-based delivery systens.

Comment : One commenter indicated that the definition of
Al / AN shoul d include a reference to the standards used by the
Secretary to define an Al/AN. The commenter agreed with our use
of section 4(c) of the Indian Health Care | nprovenent Act, 25
U S.C 1603(c) to define Al/AN. The commenter believes our
proposed definition will assist States in neeting requirenents
regardi ng the Al/AN popul ation.

Anot her commenter indicated that our use of the definition
of AlI/AN set forth in the Indian Health Care | nprovenent Act is

appropriate for purposes of the prem um and cost sharing
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excl usion. However, the conmenter notes that the proposed
definition of AI/AN set forth at 8457.10 is narrowed by the cost-
sharing provisions at 8457.535, which specify that only Anerican
I ndi ans and Al aska Natives who are nenbers of a Federally
recogni zed tribe are excluded from cost-sharing charges. The
comenter believes that the definition of AI/AN at 8457.535 is
nore restrictive than that set forth in the Indian Health Care
| mprovenent Act and has no basis in title XXI. The commenter
bel i eves that the definition at 8457.535 is al so inconsistent
with the proposed consultation provisions of 8457.125(a), which
expressly requests that States consult with “Federally recognized
tribes and other Indian tribes and organizations in the State
.7 The commenter asserted that there is little point in

consulting with non-Federally recogni zed tri bes about enroll nent
in SCHHP if the children of those tribes are not excluded from
prem uns and cost shari ng.

Response: W have nodified the definition of Al/AN, after
di scussion with IHS, to nmake the definition as consistent as
possible with both the Indian Health Care | nprovenent Act (1HC A
and the Indian Self Determination Act. The definition no |onger
i ncl udes descendants, in the first or second degree, of nenbers
of federally recognized tri bes, and we have renoved the reference
in paragraph (4) to regulations to be pronul gated by the

Secretary. W believe that this definition is substantially
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equi valent to, and no nore restrictive than, the definition in
the IHCIA, but is consistent with the flexibility avail abl e under
the Indian Self Determination Act. W have used this definition
because it gives full weight to federally recogni zed gover nnment -
to-governnment relationship between the federal governnent and
tribal governnents. W do not intend, however, to restrict the
States’ ability to engage in a wi der scope of consultation in
devel opi ng their prograns.

Conment : One commenter indicated that the definition of
“child” is inconsistent with their State’'s statute which
consi ders children up to age 19 for child support purposes.

Anot her comment er supports HCFA' s definition of famly incone as
it gives States the flexibility to define inconme and fam|ly.

Response: The definition of “child” was taken from section
2110(c) of the Act. Wth regard to the definition of famly
i ncome, we appreciate the support and want to give States as much
flexibility as possible when defining this aspect of their SCH P
prograns.

Comment : W received a conment on the definition of prem um
assi stance for enpl oyer-sponsored group health plans. The
commenter states that according to the definition of this term at
8457.10, a State can pay all or part of the premum The
commenter notes that this definition appears to conflict with

proposed 8457.810(b)(2)(i) and (ii) which require that an
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enpl oyer contribute 60 percent of the cost of the premum or a
| ower anount if the State can show that the average contribution
in the State is |lower than 60 percent, as a protection agai nst
substitution of coverage.

Response: The commenter is correct. In order for the
pur chase of enpl oyer-sponsored coverage to be cost-effective in
accordance with 8457.810(b)(2), it was our intent to say that the
State can pay for all or part of the enrollee’s share of the
prem um for group health plan coverage of an eligible child or
children. It is unlikely that a State’s paynent of all of the
prem um woul d neet the cost-effectiveness test. Accordingly, we
have revised the definition of prem um assistance for enpl oyer-
sponsored group health plans to indicate that a State can pay for
all or part of the enrollee’ s share of the prem um

It should also be noted that, in this final rule we have
made sone significant changes in the list of terns defined, in
order to clarify term nology for health benefits coverage
provi ded through a group health plan or group health coverage.
We defined the term “prem um assi stance for enpl oyer-sponsored
group health plans.” W also used the term “enpl oyer-sponsored
group health plan” and “enpl oyer-sponsored group health plan
coverage” throughout the proposed rule.

In hopes of sinplifying discussions of our policy, we have

elected to create a newtermthat is intended to be inclusive of
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all types of group health coverage. W no |onger use the term
“enpl oyer - sponsored” prior to references to group health plan or
group health insurance coverage in this final rule. W believe
that the use of the term “enpl oyer-sponsored insurance” or

“enpl oyer - sponsored group health plan” could unintentionally
narrow the scope of permtted prem um assi stance prograns and
wanted to avoid that result. Under H PAA the term*“group health
pl an” has a very specific |l egal nmeaning and refers to a broad
array of coverage arrangenents; it does not solely refer to
health plans offered by a single enployer. Therefore, we did not
want to cause confusion around the possible scope of prograns
permtted under Title XXI by using the term “enpl oyer-sponsored”
in connection with provisions relating to prem um assi stance
prograns and rather, refer to all of these types of prograns
accordi ngly.

Comment: One conment er suggested that HCFA include in the
final rule the definition of “health services initiatives” set
forth in the August 6, 1998 letter to State Health O ficials.
In the letter, the termis defined as “activities that protect
the public health, protect the health of individuals or inprove
or pronote a State’s capacity to deliver public health services
and/ or strengthens resources needed to neet public health goals.

Response: W agree with the commenter. W have added the

definition of “health services initiatives” as set forth in the
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August 6, 1998 letter.

Comment: Commenters asserted that the definition of well-
baby and well-child care for purposes of cost sharing (set forth
at 8457.520) be used in three other sections of the regulation:
Definitions and use of terns 8457.10; Child health assistance and
ot her definitions 8457.402; and Health benefits coverage options
8457.410(b)(2). ©One conmenter urged that our recognition in
8457. 520 that preventive oral health care is part of well-baby
and well-child care be extended to the definition of this term at
88457. 10, 457.402, 457.410(b)(2). The comrenter believes that
the definition of well-baby and well-child care which includes
preventive oral health care should not be treated sinply as a
category of services left to State discretion for definitiona
pur poses. The commenter noted that the Medicaid program provides
for a conprehensive set of services and screenings for ora
health care services through EPSDT services. The comenter
believes that a clearly defined set of well-baby and well-child
care benefits is essential to ensuring a baseline of care in
separate child health prograns.

Response: EPSDT services are required to be provided to
el i gi ble Medicaid beneficiaries under the age of 21 and are
defined at section 1905(r) of the Act. Title XXI does not
contain the sane type of definition for well-baby and well-child

care provided under a separate child health program Therefore,
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States have the flexibility to design health benefits packages
that best fit their needs and resources. |In addition, for States
that have el ected benchmark plans as their health benefits
option, these plans may al ready include standards for furnishing
wel | - baby and well-child care; and it would be inconsistent with
the flexibility provided by the statute in this area, as well as
cause confusi on anong plans and providers if we inplenented

anot her definition.

Al t hough nost separate child health plans do include sone
type of dental coverage, it is by no neans conmon. Therefore, it
is not appropriate to require these services as part of well-baby
well-child care. |If dental coverage is provided, however, it
shoul d be included as part of well-baby well-child care for
pur poses of cost sharing. Specifically, dental care can be
viewed as the oral health equival ent of inmunizations in that it
can prevent nost cavities and subsequent tooth | oss, both of
whi ch are highly correlated to poverty and | ack of access to
dental care. Second, we found that the prevailing practice anong
State enpl oyee plans and large HMs is to pay 100 percent for any
routi ne preventive and diagnostic dental benefits offered for
children. Therefore, consistent with section 2103(e)(2) of tjhe
Act “no cost-sharing on benefits for preventive services” cost
sharing may not be applied to these services, if a State chooses

to offer themunder the State plan.
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Comment : Comment ers suggested including the word
“adol escent” in the definition of well-baby and well-child care
servi ces. The commenters believe that we should focus on the
uni que heal th needs of adol escents, which nake up approxi nately
39 percent of SCHI P eligible youth because their health needs
differ fromthose of younger children. The commenters al so urged
HCFA to list specifically in the regulation nedical sources that
have gui delines for regular or preventive diagnostic and
treatnment services for infants, children and adol escents. These
sources shoul d include the Anerican Acadeny of Pediatrics’
“Qui del i nes for Health Supervision of Infants, Children and

Adol escents,” the American Medical Association’s “Quidelines for
Adol escent Preventive Services,” and the Anerican Col | ege of
Qobstetricians and Gynecol ogists’ “Primary and Preventive Health
Care for Fenal e Adol escents.”

Response: W have not adopted this suggestion. The
definition of child for purposes of SCH P at 8457.10 and section
2110(c) (1) of the Act indicates that a “child” is an “individua
under the age of 19.” Adol escents under age 19 are clearly
included in this age group and therefore we have not included
this termin referring to well-baby and well-child care. W
encourage States to adopt one of the guidelines nmentioned by the

commenter, but we have not required adherence to a particul ar

definition.
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The comrenters urged HCFA to list specifically in the
regul ati on nedi cal sources that have guidelines for regular or
preventive diagnostic and treatnent services for infants,
chil dren and adol escents. The exanpl es of nedi cal sources that
are listed in the preanble are neant to serve as reconmmendati ons
not requirenents. The Anerican Medical Association’ s “Quidelines
for Adol escent Preventive Services,” is an acceptabl e nedica
standard of practice for adol escents and States may use this
standard if they choose.

Comment: We received nunmerous conments on proposed
8457.402(b) and (c), which set forth the definitions of energency
nmedi cal condition and energency services, respectively. Mny
commenters supported the use of the prudent |ayperson standard in
defini ng energency services. Several commenters encouraged HCFA
to retain this | anguage because sone State Medi caid prograns and
managed care organi zations are not in conpliance with the prudent
| ayperson standard and have deni ed paynent for energency services
because prior authorization was absent. The comrenters
recommended that HCFA closely nonitor the States’ prograns and
managed care organi zations on this issue.

Response: W note the support for this provision. Wth
respect to the definition of emergency services under a separate
child health plan, States will need to review their contracts

wi th managed care organi zati ons and may need to revise their
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contracts in order to conply with this requirenment. HCFA will
nonitor States for conpliance with this requirenent as descri bed
in 8457.40 of the final regulation.

Comment: One conmenter stated that the required energency
care provisions may disqualify nmany enpl oyer plans. The
comment er agreed that such policies can enhance access to
energency care. However, the comrenter noted that States using
prem um assi stance prograns to subsi di ze enpl oyer - sponsor ed
coverage | ack control over energency coverage. Unlike health
plans with direct contracts to provide Medicaid or SCH P
services, requirenents for enployer-sponsored plans are set by
State legislative nandate or dictated by the insurance market.

I f enpl oyer-sponsored plans do not adopt the prudent |ayperson
standard or abandon pre-authorization for energency care, their
coverage nmay not qualify for SCH P prem um assi stance, despite
other elenents that facilitate energency care. The energency
care provisions could therefore pose a major barrier to using
prem um assi stance prograns for SCH P purposes.

The comrenter recommended that HCFA recogni ze that the
energency care requirenments of the proposed regul ati ons nay
excl ude many val uabl e enpl oyer plans from SCH P preni um
assi stance prograns. To facilitate the use of prem um assi stance
and to reflect the flexibility provided by title XX, the

comment er suggests that HCFA shoul d consider State approaches to
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ensuring access to energency care on a case-by-case basis.

Response: W appreciate the recognition that the prudent
| ayper son standard enhances access to energency care. Wile we
understand the commenter’s concerns about the difficulty posed by
these requirenents if States seek to provide prem um assi stance
for available group health plan coverage, we cannot permt States
to deny energency care to children covered through group health
plans. Wiile we encourage States to provide prem um assi stance
for group health plan coverage, it is inportant that all SCH P
enrol | ees recei ve necessary energency care. States will need to
carefully review group health plans to determ ne whether the
required enmergency services provisions required by this
regul ation are in place. If they are not, the State nust
di squalify those plans from participation in the program or
ensure that these requirenents are met by providing coverage for
ener gency services through a wap-around coverage package to
suppl enent the group health plan coverage.

Comment: One conmenter noted that the definition of
ener gency services should include the availability of necessary
resources to evaluate and treat illness and injury.

Response: W have revised the definition of emergency
services to clarify the scope of such services. Because the
ternms “energency nedical condition” and “energency services” are

used throughout this final regulation, we have noved the
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definitions for these terms to 8457.10. Section 457.10 defines
“emergency services,” in part, as services that are “needed to
eval uate or stabilize an enmergency nedical condition.”
“Emergency nedical condition” is defined as a nedical condition
mani festing itself by acute synptons of sufficient severity such
that the absence of immedi ate nedical attention could result in:
serious jeopardy to the health of the individual or, in the case
of a pregnant wonan, the health of a woman or her unborn child;
serious inpairnment of bodily function; or serious dysfunction of
any bodily organ or part. Section 457.495 requires that States
describe in their State plan the nmethods they use to assure the
qual ity and appropriateness of care and access to services
covered under the plan. Specifically, States must assure access
to energency services. W are not including requirenents for
State nonitoring of such services in the definition because we
address such nonitoring separately at 8457.495. Conpliance with
that section includes an assurance that enroll ees have access to
required emergency services.

Comment: One conmenter referenced comments on the proposed
Medi cai d managed care rul es that concerned consistency with
Emer gency Medi cal Treatnment and Active Labor Act (EMIALA)
requi renents. The commenter suggested HCFA should coordinate its
efforts to enforce relevant requirenents for coverage of

energency services with EMIALA enforcenent, and should work with
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O G State Medicaid agencies, health plans, and children’ s health
progranms to protect Medicare, Medicaid, and SCH P enroll ees.

Response: The comments submitted on the Medi cai d nanaged
care regul ation are beyond the scope of the proposed rule.
Responses to conments received on the Medicai d managed care
proposed rule will be addressed in the final publication of that
regul ati on.

Wth respect to the issue of consistent Federal rules, we
are m ndful of other definitions of emergency services and have
attenpted to reconcile our approach with other approaches to the
extent permtted by the statute. As for coordination of
enforcenent efforts, HCFA will nonitor the operation of State
pl ans as described in 8457.40 of this final regulation and work
with States and ot her Federal agencies to the extent possible in
enforcing the requirenents relating to coverage of energency
servi ces.

Comment: One conmenter nentioned the need to provide for
appropriate paynment to hospitals for services provided within the
scope of the hospital’s obligations under EMIALA. Hospitals fee
that if the governnment requires certain nedical screening and
ot her stabilizing treatnent, the governnment should al so address
how hospitals will be paid for these services. They al so noted
t hat obtaining paynent for services covered under the prudent

| ayperson standard will help to address the financial burden
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borne by hospitals.

Response: W refer the comenter to 8457.940 for
i nformati on on paynent rates under separate child health plans.
We encourage States to ensure that provider paynents are adequate
to pronote an adequate | evel of provider access and provider
participation and the appropriate provision of services.

Comment: One conmenter noted that freestandi ng urgent care
facilities nmust have the capability to identify children with
enmergency conditions, stabilize them and provide tinely access
to further necessary care. The commenter also stated that urgent
care facilities nust have appropriate pediatric equi pnment and
staff trained and experienced to provide critical support until
patients are transferred for definitive care. |In addition, the
commenter noted that it is necessary for urgent care facilities
to have prearranged access to conprehensive energency services
t hrough transfer and transport agreenments to which both
facilities adhere. Avail able and appropriate nodes of transport
shoul d be identified in advance.

The comrenter also noted that after-hours urgent care
clinics used as a resource for pediatric urgent care, should
solicit help fromthe pediatric professional conunity.

Moreover, in this comrenter’s view, pediatricians who are
prepared to assist in the stabilization and nanagenent of

critically ill and injured children should be accessi bl e.
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Pedi atricians responsi bl e for managi ng the health care of
children may occasionally need to use the resource of urgent care
facilities after hours. Wen such clinics are recommended to
patients, pediatricians should be certain that the urgent care
center is prepared to stabilize and nanage critically ill and

i njured children.

Response: As noted earlier, under 8457.495 of this fina
regul ati on, States must assure appropriateness of care and access
to energency services. A State has flexibility to determ ne the
provi ders who furni sh services, including emergency services.
However, a State using free-standing or urgent care facilities as
providers under its SCH P plan for the delivery of energency
services, nust neet the requirenments of 8457.495 in doing so.

As far as the suggestion that avail able and appropriate
nodes of transport be identified in advance, we encourage States
and urgent care providers to have arrangenents to ensure that
transportation is available to appropriate facilities; however
the ternms of such arrangenents are left to States’ discretion.

Comment: One conmenter is pleased with the guaranteed
access to enmergency services wthout prior authorization;
however, the commenter was concerned about what happens in a
State that provides for no nental health coverage in its State
pl an.

Response: Under a separate child health program States are
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given flexibility, within the confines of the health benefits
coverage options outlined in 8457.410, to design their benefit
packages. There is no requirenment for a State to provi de nental
heal th services under its State plan unless the health benefits
coverage option selected by the State includes those services.
However, we encourage States to provi de coverage for nental
health services. In addition, we note that energency nent al
heal th services that neet the prudent |ayperson definition of
“enmergency medi cal condition” nust be avail abl e regardl ess of
whet her nental health services are covered under the separate
child health program

Comment: Three conmmenters indicated that children who
were covered by section 1115 denonstration projects with a
limted benefit package should not be considered to have been
reci pients of Medicaid. The cormmenters urged HCFA to provide
clarification on the treatnment of children eligible for Medicaid
under a section 1115 denonstration project that [imted
eligibility or provided a limted range of services and the
avai l ability of enhanced matching for such children.

Response: W agree with the general principle expressed by
the commenters that it would not further the purpose of title XXl
to exclude fromchildren who were eligible only under a section
1115 denonstration project that was significantly limted in

scope and, therefore, was not generally conparable with
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traditi onal Medicaid coverage.

In regard to the definition of “targeted | ow i ncone chil d”
at section 2110(b)(1)(C of the Act, children are excluded from
coverage in a separate child health programonly when they are
found eligible for Medicaid. These comments are rel evant,
however, the interpretation of the general condition set forth at
section 2105(d) (1) of the Act which was inplenented by the
regul atory provision at 42 CFR 457.622(b)(5), contained in the
financial rule published May 24, 2000 (65 FR 33616). That
provi sion nmerely codified section 2105(d) (1) into regul ations
wi thout interpretation. In addition, the factors di scussed by the
commenters affect how we | ook at “Medicaid applicable incone
| evel” which is part of the financial need standard that a
targeted |l owincone child nust neet.

W have added an additional paragraph to 8457. 310 that
clarifies that policies of the State’s title Xl X plan do not
i ncl ude statew de section 1115 denonstration projects that
covered an expanded group of eligible children but that either
(i) did not provide inpatient hospital coverage, or (ii) did not
i npose a general tinme limt on coverage but did limt eligibility
by both allowi ng only children who were previously enrolled in
Medi caid to qualify and inposing premuns as a condition of
participation in the denonstration.

We have excl uded these types of denonstrations because they
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were particularly narrow in scope and not of the type intended to
be enconpassed by the reference to “Medicaid applicable incone

| evel ” in section 2110(b)(4) of the Act. This provision ensures
that separate child health prograns serve | owincone children
whose i ncone exceeds preexisting Medicaid incone |evels.

However, we do not believe the provision was intended to preclude
States from cl ai m ng enhanced matchi ng funds for expanded
coverage to children whose incone is bel ow the denonstration
project eligibility thresholds in place as of March 31, 1997, if
those progranms did not offer conprehensive coverage or limted
eligibility to individuals who were previously enrolled in

Medi cai d. Qur experience with SCH P and our increased

under standi ng of how this provision is affecting States’ ability
to expand coverage have led us to agree with the commenters that
an overly broad interpretation of the provision is contrary to
the primary purpose of the statute. W have clarified this
provision in the final rule accordingly. As a result, children
previously eligible for these types of denonstration projects nay
be included in a separate child health programas a “targeted

| ow-i ncone child.”



